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STATEMENT OF THE ISSUE 


Whether the Office of Management and Budget, 
by causing the deletion of a short-term exposure limit 
from the standard established for ethylene oxide under 
the purported authority of Executive Order 12,291, 
unlawfully interfered in the rulemaking functions 
delegated by Congress to the Department of Labor and 


thereby contravened a legitimate exercise of Congress' 
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legislative power under the United States Constitution.! 
STATEMENT OF INTEREST 


Representatives John D. Dingell, Peter W. Rodino, 
Jr., Jack Brooks, Augustus F. Hawkins, and William D. 
Ford submit this brief as amici curiae to urge this 
Court to prevent the Office of Management and Budget 
(OMB), under the purported authority of Executive Order 
12,291, 3 C.F.R. § 127 (1982), from unlawfully 
interfering -- as it has in this case -- in the 
statutorily mandated process of rulemaking by 


administrative agencies. 


The amici are Chairmen of committees of the United 
States House of Representatives that have generated 
much of the substantive legislation pursuant to which 
Executive Branch agencies have promulgated rules. They 
are also responsible for oversight of the rulemaking 
processes of those agencies. Each of the amici has 
expressed grave concern regarding the impact of OMB's 
pervasive interference in the rulemaking process pursuant 


to Executive Order 12,291, and its consequent impairment 


! This action was before this Court previously on a 

motion by the Association of Ethylene Oxide Users for 
a stay, which was denied by this Court on January rs OF 
1985. A related case has also been before this Court. 


Public Citizen Health Research Group v. Auchter, 702 
F.2d 1150 (D.C. Cir. 1983). 





of Congress' proper role as the source of legislative 
authority under the Constitution. The amici believe 

that OMB's improper expansion of its authority violates 
the basic allocation of power under the Constitution, 
thereby transgressing the separation of powers. This 

case is significant because it is symptomatic of a 
persistent pattern of such transgression. It is important 
for the Court to reach the separation of powers issues 
raised here in order to deter OMB from its present, 
unchecked course of arrogating rulemaking power delegated 


by Congress to other agencies. 


Each of the amici has criticized OMB's improper 
actions under Executive Order 12,291. Representative 
Dingell chairs the Committee on Energy and Commerce 
and its Subcommittee on Oversight and Investigations, 
which have jurisdiction and oversight responsibility 
over all laws, programs, and agencies relating to 
interstate and foreign commerce. The Committee's 
jurisdiction includes matters relating to energy, health, 
transportation, communicatior.s, consumer affairs, and 
the environment. The Subcommittee on Oversight and 
Investigations has held numerous hearings examining 
the role of the Office of Management and Budget in the 


regulatory process and cases of OMB interference with 








regulations of the Environmental Protection Agency and 
the Department of Health and Human Services. In addition, 
Reprerentative Dingell has successfully led efforts 


to defeat legislation which would codify much of Executive 


Order 12,291. See Role of OMB in Regulation: Hearing 
Before the Subcomm. on Oversight and Investigations 


of the House Comm. on Ener and Commerce, 97th Cong., 
lst Sess. (1981); EPA: Investigation of Superfund and 
Agency Abuses (Part 3), Hearings Before the Subcomm. 

on Oversight and Investigations of the House Comm. on 
Energy and Commerce, 98th Cong., lst Sess. (1983); 
Testimony of Hon. John Dingell Before the House Committee 
on Rules on H.R. 746, the “egulatory Procedure Act of 


1982 (Sept. 30, 1982). 


Representative Rodino chairs the House Committee 
on the Judiciary. As such, Representative Rodino is 
concerned about preserving the separation of powers 
embodied in the Constitution. The Judiciary Committee 
has jurisdiction over the Administrative Procedure Act 
and exercises oversight over whether administrative 
rulemaking conforms to the procedural protections of 
that act. Moreover, the Judiciary Committee also has 
jurisdiction over the standards of judicial review 


applicable to rulemaking decisions and oversight over 





whether those decisions are subject to effective judicial 
review. His Committee's Administrative Law and 
Governmental Relations Subcommittee held extensive 
hearings in both the 97th and 98th Congresses regarding 
regulatory reform and the effect of Executive Order 
12,291. Information was gathered from over twenty 
executive branch and independent agencies regarding 

the effecc of OMB interference on agency rulemaking. 

See Regulatory Reform Act: Hearings Before the Subcomm. 
on Administrative Law and Governmental Relations of 

the Comm. on the Judiciary, 98th Cong., lst Sess. (1983); 
Regulatory Procedures Act of 1981: Hearings Before 


the Subcomm. on Administrative Law and Governmental 


Relations of the Comm. on the Judiciary, 97th Cong., 
lst Sess. (1981). 


Representative Brooks heads the House Government 
Operations Committee. His committee has legislative 
jurisdiction over OMB and was the originating committee 
for the Paperwork Reduction Act of 1980, Pub. L. 

No. 96-511. That Act established the Office of 
Information and Regulatory Affairs within OMB and assigned 
specific functions and activities to that office. The 
Government Operations Committee also has oversight 


jurisdiction over the operations of all Executive Branch 





agencies. Representative Brooks is concerned about 

the impact of OMB interference on administrative 
rulemaking procedures, judicial review of rulemaking, 
and the separation of powers. His committee's Manpower 
and Housing Subcommittee has held hearings which 
specifically addressed OMB's improper control over OSHA 
rulemaking. See Office of Management and Budget Control 
of OSHA Rulemaking: Hearings Before the Subcomm. on 
Manpower and Housing of the Comm. on Government 
Operations, 97th Cong., 2d Sess. (1982). His committee 
has issued a report criticizing OMB's interference in 
that process, noting "serious questions about the fairness 
and legitimacy of regulatory actions taken by OMB" and 
concluding that "[i]n practice, the Executive Order 

has been used as a back door, unpublicized, channel 

of access to the highest levels of political authority 
in the Administration for industry alone." See OMB 
Interference with OSHA Rulemaking:  Thirtieth Report 


by the Comm. on Government Operations, 98th Cong., lst 
Sess. 11 (1983). 


Representative Hawkins chairs the House Education 
and Labor Committee. His comrittee oversees the 
activities of, inter alia, the Department of Education; 


the Department of Labor, including the Occupational 
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Safety and Health Administration (OSHA); and the National 
Labor Relations Board. Representative Hawkins has 
expressed his concerns about the effect cf OMB 
intervention in the rulemaking process in these agencies, 


including the OSHA rulemaking at issue in this case. 


Representative Ford heads the House Committee 
on Post Office and Civil Service which has responsibility 
for postal service employees and federal civil service 
personnel. Representat ‘re Ford is concerned about the 
extent to which OMB interference has reduced the 
protections offered to federal employees by occupational 


safety and health regulations. 


The amici Congressmen object to the systematic 
usurpation of legislative power by OMB pursuant to 
Executive Order 12,291. That Order was fashioned co 
make good on a promise to accomplish "regulatory relief." 
Whatever concern there may have been with the reach 
and growth of the federal government, there is no 
justification for the Executive Branch, in the guise 
of "relief," to use the Order in a way that so severely 
dislocates the allocations of powers in our government. 
Executive Order 12,291 is the cornerstone of a steadily 
growing Presidential apparatus, the effect of which 


is to contravene explicit Congressional delegations 





of authority, to subvert meaningful public participation 


in and judicial review of federal regulations, and to 
impose substantive standards on decisionmakers foreign 
to the statutes they administer. Unless it is checked, 
the program embodied in Executive Order 12,291 will 
fundamentally damage the administrative process by which 
our laws are implemented, the legislative system by 
which our laws are enacted and monitored, and the 


separation of powers upon which our system of government 


rests. 


The Constitution of the United States vests all 
legislative power in the Congress. U.S. Const. art: I, 
§ 1. In enacting legislation, Congress frequently 
delegates some of that legislative power -- in the form. 
of rulemaking authority -- to specific administrative 
agencies. Congress delegates such authority in reliance 
upon the technical expertise and scientific knowledge 
possessed by these specified agencies, expertise which 
enables the agencies to promulgate more effective rules. 
To ensure that such rules are consistent with the policy 
choices made by Congress in the enabling legislation, 
Congress also provides substantive criteria to guide 
tke agencies in their exercise of discretion. Moreover, 


Congress mandates specific rulemaking procedures to 





ensure that the rulemaking benefits from public input 

and that the agencies remain accountable to the public 
both through the political process and the courts. 

The essence of the "reasoned decisionmaking" that the 
courts require of agencies is that the regulatory decision 


emerge from the public rulemaking process and that the 


rulemaking record constitute the basis upon which the 


agency made the rulemaking decision. Open procedures 
and a reasoned decision are essential to ensure that 
departments exercise their delegated authority in a 


fashion that is faithful to the Congress' instructions. 


This rulemaking process -- embodied in the 
provisions of the Administrative Procedure Act as well 
as in numerous specific statutes -- is the method through 
which Congress intends its substantive policies to be 


implemented. 


Nothing in this constitutionally and statutorily 
prescribed scheme either mandates or recognizes a 
determinative role for OMB in the administrative 
rulemaking process. Nevertheless, since Executive 
Order 12,291 was issued, OMB has relentlessly pursued 
such a role. Utilizing that Order in conjunction with 
its formidable powers over money, personnel, information 


gathering, and official communications with Congress, 





OMB has insinuated itself into the institutional 
decisionmaking processes of all executive agencies so 
that, for all intents and purposes, its will is a 


determinative factor in agency rulemaking decisions. 


Under Executive Order 12,291, both proposed and 


final rules of all executive agencies must be submitted 
to OMB's Office of Information and Regulatory Affairs 
(OIRA) before publication in the Federal Register. 

All regulations are reviewed by OMB to ensure that they 
comply with the principal substantive requirement of 

the Order: that such regulations satisfy cost/benefit 
criteria. OMB can prevent an agency from publishing 

a final rule until OIRA has submitted its comments and 
the agency has responded. Executive Order 12,291 imposes 
no time limits for the completion of OIRA's review, 
provides no safeguards against OMB acting as a conduit 
for private parties' arguments, and does nothing to 
prevent OMB from exerting undue influence through secret 


ex parte contacts of its own. 


Taken alone, Executive Order 12,291 provides 
OMB with sweeping power to intrude into the regulatory 
decisionmaking process that Congress has directed 
particular agencies to conduct. The Executive Order, 


however, does not stand alone; it is buttressed by OMB's 





other powers. Most significantly, OMB has the power 

of the purse. All agencies must submit their proposed 
budget requests to OMB for its scrutiny, and OMB must 
approve all congressional testimony by executive agencies 
regarding any proposed appropriations or substantive 
authorization legislation.* OMB also has the power 


to establish agency employment ceilings, to order 


agencies to withhold or amend communications with Congress 


regarding legislative and policy matters," and to 
disapprove agency actions which impose either information- 
gathering or recordkeeping requirements.* In addition, 
under Executive Order 12,498, OMB is now empowered to 
review an agency's proposed regulatory agenda for the 

year and to block any regulatory action inconsistent 


with the Administration's regulatory principles.* 


In sum, as the former Deputy Administrator of 
OIRA has noted: "The Government works using three things: 


money, people, and regulations; the agency must get 


See OMB Circular A-19 (Revised): Legislative 
Coordination and Clearance. 

3 OMB Circular A-64 (Revised): Position Management 
Systems and Employment Ceilings. 

* OMB Circular A-19 (Revised): Legislative Coordination 
and Clearance. 


* See 44 U.S.C. 8 3507 (1982). 


Executive Order 12,498, 50 Fed. Reg. 1036 (1985). 





all three from OMB."’ 


Taken together, Executive Order 12,291 and OMB's 
other powers have allowed OMB to make itself into 
something Congress has consistently refused to 
authorize -- a "superagency." Since the 1940s Congress 
has consistently refused to create a centralized agency 
to oversee the regulatory process, because "such an 
office . . . will be political, will interfere with 
the independent operation of boards and commissions, 
[and] will constitute a superadministrative agency." 
Report on the Administrative Procedure Act (Comm. 

Print 1945), reprinted in Administrative Procedure Act: 
Legislative History, Senate Com. on the Judiciary, 


79th Cong., lst Sess. (1946). 


This and similar cases are not random incursions 
aimed at particularly sensitive areas of agency 
policymaking. They are part of a pervasive and persistent 
pattern of intrusion and interference that has shifted 
the locus of discretionary decisionmaking authority 
from the agencies designated by Congress to OMB. 


Administrative agencies are no longer willing to challenge 


7 See Olson, The Quiet Shift of Power: Office of 
Management & Budget Supervision of Environmental 
Protection Agency Rulemaking Under Executive Order 12,291, 


4 Va. J. Nat. Resources L. 1,6 (1984) (quoting J. Tozzi, 
form2r OIRA Deputy Administrator). 





OMB authority in the regulatory arena When asked to 
name an agency that has promulgated a regulation over 
OMB's objections, OIRA Administrator Douglas H. Ginsburg 
responded, "I don't think there is such an instance 

No, none." Earley, What's a Life Worth?, Washington 


Post Magazine, June 9, 1985, at 11, 37. 


This arrogation of rulemaking power by OMB has 


several consequences which frustr ^e the will of Congress 


and the law. First, administrative decisions are being 
made not by the agency to which Congress has delegated 
authority to implement the statutory mission, but instead 
by an entity concerned essentially with a political 
mission to reduce regulatory obligations. Second, 
substantive criteria not intended by Congress are being 
injected by OMB into the rulemaking process. And, third, 
the administrative rulemaking record does not reflect 
the reasoning of the true decisionmaker. Accordingly, 
both meaningful public participation and effective 
judicial review -- the bedrock guarantees of the 


Administrative Procedure Act -- are thwarted. 


The present case clearly illustrates these 
concerns. Simply put, in this case, OMB has utilized 
its purported authority under Executive Order 12,291 


to force OSHA to drop a vital occupational health standard 





that was fully supported by the agency record. In so 
doing, OMB contravened Congress' mandate that OSHA rules 
be promulgated by the Secretary of Labor and not OMB; 
that these rules be promulgated pursuant to statutory 
procedures designed to ensure that rulemaking occurs 

in a public forum, subject to effective judicial review; 
and that these rules be designed to safeguard worker 


health and not to satisfy cost/benefit analysis. 


This case, however, is far from an isolated 
example. OMB interference in agency rulemaking -- in 
contravention of the will of Congress -- has become 


pervasive. To cite jus: a few examples: 


OMB has forced EPA to withdraw proposed rules 


concerning the banning and phasedown of asbestos 
use, and instead directed EPA to refer action 

in that area to OSHA and the Consumer Product 
Safety Commission -- despite EPA's conclusion 
that its own action was required to reduce 


asbestos risks to a sufficient extent;' 


* See EPA's Asbestos Regulation, Hearings Before the 
Subcomm. on Oversight and Investigations of the House 
Comm. on Energy and Commerce, 99th Cong., lst Sess. 
(1985); Early, supra, Washington Post Magazine, June 9, 
1985, at 11-12, 36-41. 
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OMB has barred EPA from promulgating standards 
for hazardous wastes stored in covered 
underground storage tanks -- despite a statutory 
mandate to promulgate such regulations before 


March 1, 1985;' 


OMB hàs forced OSHA to delay and weaken its 
proposed hazard communication standard on 

the basis of cost/benefit criteria -- criteria 
which were precluded from agency consideration 


by statute;!* 


OMB has pressured EPA to subject health-based 


standards for allowable air pollutants under 


the Clean Air Act to cost/benefit 
considerations -- considerations that Congress 


had determined should not apply;!! 


* See Complaint in Environmental Defense Fund v. Thomas 


and Stockman, ^ivil Action No. 85-1747, (D.D.C. filed 
May 30, 1985). 


1@ See Office of Management & Budget Control of OSHA 


Rulemaking, Hearing Before the Subcomm. on Manpower 

and Housing of the House Comm. on Government Operations, 
97th Cong., 2d Sess. (1982); Workers s "Right to Know : 
OSHA's Hazard Communication Rule, Cong. Res. Serv. 

IB 84103 (March 1985). 


!! See EPA: Investigation of Superfund and Agency 


Abuses (Part 3), Hearings of Subcomm. on Oversight and 
Investigations of the House Subcomm. on Energy and 
Commerce, 98th Cong., lst Sess. 81 (1983). 





The application of OMB-imposed cost/benefit 
standards has caused delay in the promulgation 
of FDA regulations to implement the Infant 
Formula Act of 1980 -- thereby allowing a 
substantial amount of defective infant formula 


to enter the market;!? 


OMB has forced EPA to eliminate a proposed 
rule dealing with degradation of water quality 
under the Clean Water Act on purely 
philosophical grounds -- although there was 

no apparent economic or scientific basis for 


OMB's objection.!! 


All of these cases, in amici's view, are examples 
of OMB's apparently insatiable appetite to consume 
rulemaking authority that Congress has specifically 


granted to expert agencies, and to apply to rulemaking 


12 See Infant Formula: The Present Danger, Hearing 


Before the Subcomm. on Oversight and Investigations 


of the House Comm. on Energy & Commerce, 97th Cong., 
2d Sess. (1982). 


13 See EPA: Investigation of Superfund and Agency 


Abuses (Part 3), Hearing of the Subcomm. on Oversight 
and Investigations of the House Committee on Energy 

and Commerce, 98th Cong., lst Sess. (1983), at 5-8, 
79-83; Investigation of the EPA: Report on the 
President's Claim of Executive Privilege Over EPA 
Documents, Abuses in the Superfund Program, and Other 
Matters by the Subcomm. on Oversight and Investigations 


of the House Comm. on Energy and Commerce, 98th Cong., 
2d Sess. 282-94 (1984). 





proceedings criteria that Congress did not intend to 
apply or that Congress has, as here, specifically 
excluded. Moreover, because OMB's efforts in these 


rulemaking activities are wholly clandestine and "off 


the record," its control over the outcome of rulemakings 


and the information on which it based its directions 
to agencies are not on the record for parties and courts 
to review. The result is a process that violates not 


only congressional intent, but also fundamental fairness. 


Once an agency promulgates a regulation, Congress 
cannot overrule that action without passing new 
legislation, subject to veto by the President. 
Immigration and Naturalization Service v. Chadha, 462 
U.S. 919 (1983). Hence, Congress must at the outset 
exercise its recognized constitutional authority to 
provide procedural and substantive criteria to guide 
the agency's rulemaking toward the result Congress 
intends. Once Congress has exercised its constitutional 
authority in that manner, as it has plainly done in 
this case, the responsibility falls to the Judiciary 
to ensure that agency rulemaking conforms to the 
congressional mandate.  Congressmen Dingell, Rodino, 
Brooks, Hawkins, and Ford respectfully urge this Court 


to prevent the improper usurpation by OMB of legislative 





power, vested by the Constitution in Congress and 
delegated by Congress to a specific executive branch 


official, the Secretary of Labor. 


STATEMENT OF THE CASE 


The essential facts of this litigation are set 
forth in detail in the Petitioners''* Statement of the 
Case. Brief for Petitioners at 5-28. In order to avoid 
duplication, amici incorporate Petitioners' Statement 
and reiterate only those facts that bear directly on 


their interests as discussed above. 


First, the version of the ethylene oxide ("EtO") 


standard that was transmitted to OMB by Labor Secretary 


Donovan and Acting Assistant Secretary Tyson on June 14, 
1984, reflected the Secretary's determination that, 
consistent with his responsibilities under the 
Occupational Safety and Health Act of 1970 ("OSH Act"), 
inclusion of a short-term exposure limit ("STEL") for 


EtO was essential to meet his statutory obligations -- 


!^ The Associations of Ethylene Oxide Users is the 


Petitioner in No. 84-1392, an action which has been 
consolidated with the petitions of Public Citizen Health 
Research Group, et al. Because the Association's petition 
and brief do not concern OMB's involvement in the OSHA 

EtO rulemaking, they are not discussed by amici in this 
brief. All references to "Petitioners" herein refer 

to Petitioners in Nos. 84-1252 and 85-1014, Public Citizen 
Health Research Group, et al. 





i.e., the promulgation of "the standard which most 
adequately assures, to the extent feasible, on the basis 
of the best available evidence, that no employee will 


suffer material impairment of health or functional 


capacity," 29 U.S.C. $ 655(b)(5) (1982). This 


determination was made on the basis of a full record, 
after months of informal notice and comment rulemaking. 
Based on that record, the Secretary concluded that a 


STEL was required for several reasons: 


(a) a 1 ppm permissible exposure limit 
(PEL) would not be sufficient, by 
itself, to reduce the risk of cancer 
caused by EtO to acceptable lim.ts; 
in contrast, a 10 ppm, 15-minute 
STEL, would "significantly augment 
the employee protection provided 
by the [PEL]," Final Standard (Draft 
Submitted to OMB) (June 14, 1984) 


218, Jt. App. 12, 229; 


a STEL would protect against the 
risk of serious chromosome damage 
posed by EtO, id. at 217, Jt. App. 


at 228; and 





a STEL was necessary to reduce the 
risk of spontaneous abortions and 
other reproductive damage. Id. 


at 222, Jt. App. at 233. 


Moreover, on June 14, OSHA concluded that a STEL would 
be technologically and economically feasible and that 
the imposition of a STEL would involve minimal costs 


to industry. Id. at 172-73, Jt. App. at 183-84. 


Second, the rulemaking at issue occurred in the 
context of a related case, the procedural history of 
which clearly establishes that the version of the standard 


sent to OMB on June 14 -- including the STEL -- would 


have become the final rule but for OMB's objections. 


Specifically, after this Court ordered the Occupational 
Safety and Health Administration ("OSHA") to expedite 
its EtO rulemaking, Public Citizen Health Research 
Group v. Auchter, 702 F.2d 1150 (D.C. Cir. 1983), the 
parties entered into a stipulation requiring OSHA either 
to complete the rulemaking process by June 15, 1984 

or to provide prompt notification that a delay was 
possible. OSHA provided no such notification, thereby 
indicating that it intended to meet the June 15 deadline 


by adopting the rule it sent to OMB on June 14. 





Third, it is clear that OMB caused the deletion 
of the STEL from the vule proposed by OSHA. The document 
submitted to the Federal Register on June 15 is identical 
to that submitted by OSHA to OMB the diy before, except 
that deletions prompted by OMB's objections were simply 
blacked out. Indeed, the agency concedes that the 
deletion of the STEL on June 15 was "largely in response 
to the reservations expressed" by OMB. 49 Fed. Reg. 


25,734, 25,775 (June 22, 1984). 


Fourth, it is undisputed that the basis for OMB's 
objections to OSHA's STEL was OMB's conclusion that 
"the rule is inconsistent with the policies of Executive 
Order 12,291." Letter from Christopher DeMuth (OMB) 


to Francis X. Lilly (Solicitor, Department of Labor) 


(June 14, 1984), Jt. App. 415, 415. In particular, 


in OMB's opinion, "OSHA's final ethylene oxide rule 
violate[d] in major respects the principles set forth 
in Section 2 of Executive Order 12,291." Id., Jt. App. 
at 416. Section 2 mandates the application of 


»st/benefit criteria to agency rulemaking. 


Fifth, OSHA's rulemaking record, although intended 
by Congress to define the scope of this Court's review 
of the rule at issue, see 29 U.S.C § 655(f), is 


insufficient with regard to OMB's review. The facts 





considered by OMB, the bases for its judgments about 

the EtO standard, and the procedures OMB followed are 

not identified in the record, even though the deletion 

of the STEL resulted from OMB's reservations, and despite 
OMB's assertion that it had been reviewing the matter 

for "several weeks." Letter from DeMuth to Lilly, Jt. 
App. at 415. What we know about the grounds for OMB's 
ultimately dispositive opposition to the STEL is known 
primarily because its comments so thoroughly parroted 

the arguments that industry sources opposed to the rule 


had previously made -- without success -- to OSHA. 


Sixth, the additional rulemaking proceeding OSHA 


undertook regarding an EtO STEL subsequent to the June 15, 


1984 rulemaking cannot obscure the fact that the 
dispositive decision to delete the STEL was made on 

June 15. During the second round of rulemaking, both 

the National Institute for Occupational Safety and Health 
and the National Institute for Environmental Healt‘ 
Sciences submitted comments supporting a STEL; and, 

as OSHA's own expert EtO team stated, "no new significant 
information [was] provided by parties opposing adoption 
of a STEL for EtO." Memorandum from Marvin Fell, et 

al., to R. Leonard Vance re: "STEL for Ethylene Oxide" 
(Nov. 20, 1984) with Attachment, Jt. App. 523, 529. 


They therefore concluded: 








"In the June 14, 1984 draft final standard, 
prior to receiving comnents from OMB, 

OSHA concluded that a STEL was necessary 
based on evaluation of evidence in the 
record . . . . If the decision is made 

to go along with OMB's reservations and 
not to promulgate a STEL, the Agency's 
June 1984 evaluation will need to be: 
changed without having any new substantive 
information to support such a change 

in position." Id. at 530, 534. 


SUMMARY OF ARGUMENT 


This case represents a clear example of the 
contravention of Congress' law-making power by OMB. 


Under the purported authority of Executive Order 12,291, 


OMB caused the Secretary of Labor to delete a STEL from 


the EtO standard he had determined to adopt following 
rulemaking conducted under the OSH Act. In so doing, 
OMB contravened Congressional directives (1) that OSHA 
rules be promulgated by the Secretary of Labor and not 
OMB; (2) that those rules be promulgated pursuant to 
statutory procedures designed to ensure that rulemaking 
occurs in a public forum, subject to meaningful public 
participation and effective judicial review; and (3) that 
those rules be designed to safeguard worker health and 
not to satisfy cost/benefit analysis. Such a flagrant 
usurpation of Congressional prerogatives can be neither 


constitutionally justified, nor judicially tolerated. 





In 1970, Congress enacted the OSH Act "to assure 
so far as possible every working man and woman in the 
Nation safe and healthful working conditions . . . ." 

29 U.S.C. § 651(b) (1982). To effectuate that purpose, 
it "authoriz[ed] the Secretary of Labor to set mandatory 
occupational safety and health standards . . . ." Id. 

at § 651(b)(3). The decision to delegate authority 
specifically to the Secretary of Labor was consciously 
made in light of his expertise and that of his department 
in the area of occupational safety and health. Indeed, 


it was that expertise that convinced Congress to make 


the delegation that it might not otherwise have made. 


The arrogation of that authority by political appointees 
at OMB, individuals wholly without expertise in the 
relevant subject matter, makes a mockery of Congress' 


clearly expressed intent. 


In addition to specifying the Secretary of Labor 
as the decisionmaker, Congress in the OSH Act also 
mandated specific rulemaking procedures under which 
OSHA standards were to be promulgated. Those procedures 
were intended to provide for effective public 
participation and enhanced judicial review of standards 
promulgated under the Act. Those procedures do not 


apply to OMB; indeed, vhat office actively resists the 





creation of any kind of public record of its 
determinations. By shifting the locus of decisionmaking 
from the agency that kept the record to which t^e public 
could respond and which the courts can review, to an 
agency which did not, OMB has effectively undermined 
Congress' intentions regarding the nature of the 
rulemaking process. What this Court has long feared -- 
"the danger of 'one administrative record for the public 


and this court and another for the Commission'" -- has 


here occurred. See Sierra Club v. Costle, 657 F. 2d 


298, 401 (D.C. Cir. 1981) (quoting Home Box Office v. 
ECC, 567 F.2d 9, 54 (D.C. Cir.), cert. denied, 434 U.S. 
829 (1977)). 


Finally, OMB's interference in this matter also 
caused substantive decisionmaking crite.ia, criteria 
that Congress expressly did not want applied under the 
OSH Act, to govern the outcome of the EtO rulemaking. 
By requiring OSHA to apply statutorily impermissible 
cost/benefit criteria, rather than the health and safety 
criteria embodied in the Act, OMB effectively subverted 
the will of Congress. See American Textile Manufacturers 
Institute, Inc. v. Donovan, 452 U.S. 490 (1981). That 
result further confirms the wisdom of, and the need 


to honor, Congress' decision to repose rulemaking 





discretion in the health and safety experts of Labor 


and OSHA -- and not in OMB. 


There can be no constitutional justification 
for OMB's actions in this case. It is, of course, true 
that the President may inquire as to the opinions of 
administrative officers, may supervise and guide those 


officers, and may remove them from office. The 


President's authority over subordinate executive officials 


is not absolute, however, and there is no authority 

to suggest that he -- let alone an agency such as OMB -- 
may go further and actually dictate the outcome of a 
rulemaking process to the agency charged by Congress 
with administrative discretion. That is precisely what 
occurred here. Accordingly, the congressional amici 
respectfully urge this Court to vacate the EtO standard 
adopted after OMB's intervention, and to reinstate the 
standard which the Secretary of Labor properly proposed 


pursuant to the provisions of the OSH Act. 





ARGUMENT 


OMB'S INTERFERENCE IN OSHA'S ETO RULEMAKING 

PURSUANT TO EXECUTIVE ORDER 12,291 CONTRAVENED 

CONGRESSIONAL INTENT AS EXPRESSED IN THE 

OCCUPATIONAL SAFETY AND HEALTH ACT 

In 1970, Congress enacted the Occupational Safety 

and Health Act to "assure so far as possible [to] every 
working man and woman in the Nation safe and healthful 
working conditions." 29 U.S.C. 8 651(b) (1982). To 
effectuate that goal, Congress delegated authority to 
the Secretary of Labor to promulgate occupational safety 


and health standards. Id. § 655(b). When regulating 


toxic substances such as EtO, the Secretary was instructed 


to "set the standard which most adequately assures, 


to the extent feasible . . . that no employee will suffer 
material impairment of health or functional capacity." 
Id. at 8 655(b)(5) (1975). The OSH Act set forth 
procedures for promulgating such standards and provided 


for judicial review. Id. at § 655(b) and (f). 


On February 17, 1981, President Reagan issued 
Executive Order 12,291. 3 C.F.R. § 127 (1982). The 
executive order requires all executive branch agencies 
to send all proposed and final regulations to OMB for 
pre-publication review. Executive Order 12,291, § 3(c). 


OMB is directed to review each regulatory action to 





ensure that the benefits of the regulation exceed its 


costs and that the regulation maximizes "aggregate net 


benefits to society." Id. at § 2. An agency may not 


issue a rule until it responds to OMB's comments. Id. 
at 8 3(£)(2). Thus, under the Executive Order, OMB 
exercises a de facto veto power over all agency 


rulemaking. 


In accordance with the substantive and procedural 
requirements of the OSH Act, OSHA and the Secretary 
of Labor conducted a rulemaking proceeding and promulgated 
a toxic substances standard to govern worker exposure 
to EtO. That standard included a STEL. Pursuant to 
Executive Order 12,291, OMB reviewed the EtO standard 
and intervened in the rulemaking process. The result 


was OMB's veto of the STEL. 


This action was unlawful in three distinct ways. 
First, the shift of rulemaking authority to OMB 
contravened Congress' delegation of such authority to 
the Secretary of Labor. Second, OMB's interference 
in the EtO rulemaking contravened Congressional intent 
that OSHA rulemaking be subject to meaningful public 
participation and judicial review. Finally, OMB's 
application of cost/benefit analysis was inconsistent 
with the substantive criteria mandated by Congress in 


the OSH Act. 





The Shift of Rulemaking Authority to OMB 
Contravened Congress' Express Delegation 


of Authority to the Secretary of Labor 
OMB's interference in the EtO rulemaking violated 
Congress' clearly expressed mandate that health and 
safety standards be promulgated by the Secretary of 
Labor, the Executive Branch official with the resources 
and expertise essential to making the proper judgment 
as to how best to fulfill Congress' objectives in this 


area. See 29 U.S.C. $ 655 (1975). In this case, the 


decision to delete the STEL was made not by the Secretary, 


but by OMB. 


That Congress vested rulemakiny power in this 
area only in the Secretary of Labor -- and not OMB -- 
is beyond peradventure. The Congressional declaration 


of purpose and policy in the OSH Act states: 


"The Congress declares it to be 
its purpose and policy . . . to assure 
so far as possible every working man 
and woman in the Nation safe and healthful 
working conditions and to preserve our 
human resources . . . by authorizing 
the Secretary of Labor to set mandatory 
occupational safety and health standards 
applicable to businesses affecting 
interstate commerce. «C 


29 U.S.C. 8 651(b)(2) (emphasis added); see also 


Industrial Union Department v. Hodgson, 499 F.2d 467, 


470, 474 (D.C. Cir. 1974). 





Congress delegated this authority to the Secretary 
because of his expertise and the expertise of the 
Department in the area of occupational safety and health. 
Indeed, one key issue in the debate preceding passage 
of the OSH Act was whether rulemaking authority shou: 
be delegated to the Secretary of Labor or, as the 
Administration-backed substitute proposed, to an 
independent board. Those who successfully argued that 
the Secretary should promulgate standards relied upon 
the following factors: greater likelihood that the 
standards would thereby "be the result of a studied 
scientific approach which should characterize rulemaking 
of this type," 116 Cong. Rec. 37,339, (1970) (statement 
of Sen. Williams); the Secretary's "traditional[ ]. 
responsibility to set and enforce labor standards," 


id. at 37,626 (statement of Sen. Muskie); and the 


Secretary's "primary obligation . . . to protect the 


legitimate interests of workers and to enforce public 
policy in these areas," id. at 38,374 (statement of 

Rep. Cohelan). Moreover, Congress provided the Secretary 
with the means to augment his Department's existing 
expertise both by establishing a National Advisory 
Committee on Occupational Safety and Health to advise 


the Secretary and by granting the Secretary the authorivy 





to appoint advisory committees to make recommendations 


to him regarding particular occupational safety or health 


standards. 29 U.S.C. § 656. 


Congress did not delegate any administrative 
rulemaking authority in the area of occupational safety 
and health to OMB. OMB's predecessor is not even 
mentioned in the OSH Act, and OMB lacks any administrative 


expertise in the area of occupational safety and health. 


OMB's exclusion from the process is consistent 
with the long history of Congress' repeated refusal 
to enact regulatory reform legislation that would ratify 
broad OMB or presidential oversight of agency rulemaking. 


Thus, in 1941 the Report of the Attorney General's 


Committee on Administrative Procedure urged the creation 


of a "superagency" to coordinate and make periodic 
recommendations regarding administrative procedures. 

The Committee's report envisioned that the superagency 
would be empowered to require additional procedures 

and oversee the entire agency decisionmaking process. 

The proposal was rejected because of legislative concern 
that the decisions of such a superagency would be 
political. See discussion and citation, supra p. 12. 
Later attempts to achieve a broad, centralized substantive 


role for OMB have encountered the same concern, and 





have fared no better in Congress. See Rosenberg, Beyond 


the Limits of Executive Power: Presidential Control 


of Agency Rulemaking Under Executive Order 12,291, 80 


Mich. L. Rev. 193, 221-25 (1981). 


Most recently, Congress has refused to ratify 
Executive Order 12,291 through legislation. In the 
97th Congress, the House Rules Committee, at the behest 
of several of the amici, declined to permit legislation 
codifying Executive Order 12,291 to come to a vote of 
the full House. See Testimony of Hon. John Dingell 
Before the House Committee on Rules on H.R. 746, The 
Regulatory Procedure Act of 1982 (Sept. 30, 1982); 
Testimony of Hon. Jack Brooks Before the House Committee 
on Rules on H.R. 746 (Dec. 9, 1982). In the 98th 
Congress, legislation to ratify the executive order 
was not even reported out of the Judiciary Committee's 
Subcommittee on Admiristrative Law. See, H.R. 2327, 
98th Cong., lst Sess. (1983). See generally Olson, 
The Quiet Shift of Power: Office of Management & Budget 
Supervision of Environmental Protection Agency Rulemaking 
Under Executive Order 12,291, 4 Va. J. Nat. Resources 


L. 1, 24 (1984). 


Executive Order 12,291 on its face purports to 


recognize the Congressional limitation on its delegation 





of rulemaking authority to particular agencies. 

Section 3(f)(3) of the Executive Order expressly provides 
that it should not "be construed as displacing the 
agencies' responsibilities delegated by law." Indeed, 

in 1981 the Justice Department conceded that "[a] 
wholesale displacement might be held inconsistent with 

the statute vesting authority in the relevant official." 
Department of Justice, Office of Legal Counsel, Memorandum 
of February 13, 1981, reprinted in, Role of OMB in 


Regulation: Hearing before the Subcomm. on Oversight 


and Investigations of the House Comm. on Energy and 


Commerce, 97th Cong., lst Sess., 486, 489 (1981). 


Respondents here argue that the Secretary of 
Labor did exercise his discretion in the decision to 
delete the STEL from the EtO standard. Brief for 
Respondents, pp. 87-94. But, in fact, it was OMB, and 
not the Secretary of Labor, that exercised administrative 
rulemaking authority and ordered the deletion of the 
STEL from the EtO standard. The facts permit no other 


conclusion. 


On June 14, 1984, after a prolonged rulemaking 
process and just 24 hours before a judicially mandated 
deadline, the Secretary of Labor submitted to OMB an 


EtO standard which incorporated a STEL. The EtO standard 





was accompanied by a lengthy statement of the Secretary's 
reasons for his decision. No new evidence questioning 
the necessity of a STEL was introduced into the 
aaministrative record in the ensuing 24 hours. 
Nevertheless, the next day -- after OMB submitted its 
"comments" on the proposed standard -- the STEL and 
the reasons supporting its adoption were deleted from 
the EtO standard as published in the Federal Register. 
No effort was made to justify the deletion of the STEL 
as based upon any reasoned reconsideration by the 
Secretary of Labor of the administrative record as it 
stood on June 14; instead, all references to the STEL 
and the justifications therefor were simply blacked 


out of the June 14 document. Without doubt, OMB had 


See Olson, 4 Va. J. Nat. Resources L. at 43. 


"If the word 'discretion' means anything in a 
statutory or administrative grant of power, it means 


that the recipient must exercise his authority according 


to his own understanding and conscience." United States 


ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 266-67 


(1954).'* In this case, Congress' express delegation 


1§ The facts in this case are remarkably similar to 


those in Accardi. In that case, the Attorney General 
"made quite clear" to the Board of Immigration Appeals 
that he wanted the plaintiff deported as an "unsavory 
character[]." Id. at 267. The Supreme Court found 
[Footnote continued on following page] 





of rulemaking discretion to the Secretary of Labor was 


contravened by OMB. That unauthorized exercise of 
rulemaking power must be overturned by this Court and 
the Secretary of Labor's June 14, 1984 decision to adopt 
a STEL must be reinstated. 

OMB Interference in the EtO Rulemaking 


Contravened Congress' Intent that 
OSHA Rulemaking Be Subject to Public 


Participation and Judicial Review 

In the OSH Act, Congress did not simply delegate 
authority to the Secretary of Labor to promulgate 
occupational safety and health standards; Congress also 
mandated specific rulemaking procedures that provide 
for effective public participation and enhanced judicial 
review of standards promulgated under the Act.  OMB, 
by relying on its asserted authority under Executive 
Order 12,291, interfered in the EtO rulemaking. That 


interference effectively barred both meaningful public 


[Footnote 15 continued from preceding page] 

that the Attorney General's actions were sufficient 

to charge him with dictating the decision to the Board, 
and to conclude that the Board had failed to exercise 
its own discretion regarding the plaintiff's appeal. 
Id. at 267-68. The Supreme Court's decision was 
unaffected by the fact that the Attorney General did 
not explicitly order the Board to rule in a particular 
way. As the Supreme Court noted: "It would be naive 
to expect such a heavy-handed way of doing things." 
id. at 257. 





participation and the opportunity for effective judicial 


review, because the basis for the rulemaking decision -- 
made by OMB -- was withheld from the administrative 
record. 

Congress Intended To Provide 

for Meaningful Public Partici- 

pation in OSHA Rulemaking 

Both the Administrative Procedure Act and the 

OSH Act provide for meaningfui public participation 
in informal agency rulemaking through the requirement 
of notice and comment procedures. Such procedures give 
"interested persons an opportunity to participate in 
the rulemaking through submission of written data, views, 
or arguments." 5 U.S.C. 8 553(c) (1982). The "hybrid 
rulemaking procedures" of the OSH Act, see United 
Steelworkers of America v. Marshall, 647 F.2d 1189, 
1206 (D.C. Cir. 1980), cert. denied, 453 U.S. 913 (1981), 
augment this opportunity for public participation in 
OSHA rulemaking. In addition to traditional notice 
and comment procedures, Congress granted interested 
persons the right to a public hearing on their objections 


to a proposed rule. 29 U.S.C. § 655(b)(3). 


On numerous occasions, this Court has stressed 


the "importance of citizen participation in a variety 





of administrative settings." Office of Communications 

of the United Church of Christ v. FCC, 707 F.2d 1413, 
1441 n.91 (D.C. Cir. 1983). See Office of Communications 
of the United Church of Christ v. FCC, 465 F.2d 519, 

527 (D.C. Cir. 1972) ("In recent years, the concept 


that public participation in decisions which involve 


the public interest is not only valuable but indispensable 


has gained increasing support."); Medical Committee 

for Human Rights v. SEC, 432 F.2d 659, 667 (D.C. Cir. 
1970).!* For such participation to be meaningful, 
however, the public must be fully informed of the facts 
upon which the agency bases its decision. As this Court 
stated in Action For Children's Television v. ECC, 564 


F.2d 458, 471 (D.C. Cir. 1977): 


"The information gathered by the Commission 
during this informal rulemaking process, 
along with any information put forth 

by the agency itself, represent the factual 
basis on which the agency must necessarily 
proceed in making its final determination. 
This factual predicate must be limited 

in this way in order to give interested 
parties proper notice of the reasoning 
behind the agency's actions and to give 
meaning to the right to submit comments 

on the proposed rule." 


1$ See aiso Gellhorn, Public Participation in 


Administrative Proceedings, 81 Yale L. J. 359 (1972); 
Stewart, The Reformation of American Administrative 
Law, 88 Harv. L. Rev. 1667, 1760 (1975). 





OMB's preemptive actions here deprive the public of 
these essential procedural rights, contrary to Congress' 


direction. 


Congress Intended To Provide 
for Effective Judicial Review 
of OSHA Rulemaking 


In addition to providing the means for meaningful 


public participation in agency rulemaking, both the 

APA and the OSH Act subject agency action to effective 
judicial review. Under the APA, informal agency 
rulemaking determinations are upheld on review unless 
they are “arbitrary and capricious." 5 U.S.C. 8 706(2)(A) 
(1982). Under this standard, judicial review must be 
both "searching and careful." Citizens to Preserve 
Overton Park v. Volpe, 401 U.S. 402, 416 (1971). In 

the OSH Act Congress underscored its concern for 
meaningful judicial review by requiring that the 
Secretary's determinations be "supported by substantial 
evidence in the record considered as a whole." 29 U.S.C. 


8 655(f). 


In order for a court to review effectively the 
Secretary's decisions under either standard, the court 
must be fully informed of the bases for those decisions. 


Action for Children's Television v. Federal Communications 





Commission, 564 F.2d at 471. This requires, in addition 
to the agency's statement of reasons for its action, 

the existence of an accurate agency rulemaking record 
that contains all of the factual evidence upon which 

the agency based its decision. See Industrial Union 
Department v. Hodgson, 499 F.2d 467, 475-76 (D.C. Cir. 
1974). See also Home Box Office v. ECC, 567 F.2d 9, 

54 (D.C. Cir.) cert. denied, 434 u.s. 829 (1977)- ("As 

a practical matter, Overton Park's mandate means that 

the public record must reflect what representations 

were made to an agency so that relevant information 
supporting or refuting those representations may be 
brought to the attention of the reviewing courts by 
persons participating in agency proceedings."); Olson, 

4 Va. J. Nat. Resources L. at 32 ("Effective judicial 
review . . . requires an accurate record of the arguments 
and facts before the agency decision maker."). Indeed, 
OSHA's own regulations recognize the need for a complete 
administrative record. 29 C.F.R. $8 1911.15(a)(2) (1984) 
(discussing "congressional expectation that the rulemaking 


would be on the basis of a record to which a substantial 


evidence test, where pertinent, may be applied"). 


Effective judicial review also requires that 


the public have the opportunity for meaningful comment 





during the rulemaking process. This Court's prior 
decisions recognize that "[s]uch comment serves not 
only to clarify the issues and positions being considered 


at the agency level, but also to ensure that factual 


questions underlying the agency's decision are not raised, 


by necessity, for the first time on judicial review." 
Environmental Defense Fund v. Blum, 458 F. Supp. 650, 


659 (D.D.C. 1978) (quoting United States Lines, Inc. v. 


hd LL cn mt e EB iE RI nia 


Federal Maritime Commission, 584 F.2d 519, 542 (D.C. 


Cir. 1978)); see also Home Box Office v. FCC, supra, 
567 F.2ü at 55. 


OMB's Displacement of OSHA's 
Decisionmaking Authority Prevented 
Meaningful Public Participation 
and Effective Judicial Review 


In this cas», OMB's arrogation of rulemaking 
power to itself effectively subverted Congress' intent. 
Unlike OSHA, OMB's decisionmaking process is governed 
by neither the hybrid rulemaking requirements of the 
OSH Act, nor the informal rulemaking requirements of 
the APA. There is no record of the communications and 


comments OMB received from irdustry,!' and there was 


17 OMB often actively solicits comments from industry 


on specific rules and OMB personnel meet frequently 

with industry representatives.  OMB then serves as a 

secret conduit to administrative agencies for industry 

views. Olson, 4 Va. J. Nat. Resources L. at 55-57. 

In the present case, for example, we are aware that 

such industry contacts took place only because OMB's 
[Footnote continued on following page] 





no opportunity for petitioners here to respond to those 
communications.'' The net result was, as this Court 

has repeatedly warned in the past, to "create the danger 
of 'one administrative record for the public and this 
court and another for the Commission.'" Sierra Club 

v. Costle, 657 F.2d 298, 401 (D.C. Cir. 1981) (quoting 


Home Box Office v. ECC, 567 F.2d at 54). 


In this case, the record for the public and the 


court was that of OSHA, while the record on which the 
decision was actually made was the secret record of 

OMB. This Court should not lend its authority to this 
rulemaking "process," by reviewing OSHA's administrative 
record as if it were the real basis for the rulemaking 
in this case. Attempts by respondents to justify the 


deletion of the STEL on the basis of the public record 


[Footnote 17 continued from preceding page] 

"comments" on the EtO STEL so closely parroted those 
of industry groups opposed to the standard. See Brief 
for Petitioners, p. 55; Brief for Respondents, p. 83, 
n.68. 

18 Neither was there any docketing of the ex parte 
contacts from OMB to OSHA and from OSHA to OMB. This 

is no accident: most criticisms by OMB of agency rules 
are delivered orally so as not to "leave fingerprints" 

in the administrative record, Washington Post, July 10, 
1981, at A21, Col. 2 (quoting Jim Tozzi, OMB, OIRA Deputy 
Administrator). OMB "vehemently oppose[s] any effort 

to require it (or an agency) to log, summarize or docket 
the Office's oral contacts with the agency or outside 
parties." Olson, 4 Va. J. Nat. Resources L. at 59. 





are a form of post hoc rationalization, not entitled 

to credence by this Court. Cf. American Textile 
Manufacturers Institute v. Donovan, 452 U.S. 490, 539 
(1981) (in reversing OSHA regulation based on 
inappropriate criteria, Supreme Court noted that "the 
post hoc rationalizations of the agency or the parties 

to this litigation cannot serve as a sufficient predicate 


for agency action"). 


In Environmental Defense Fund v. Blum, 458 F. Supp. 
at 661, Judge Gesell wrote that an "agency may not 
skew the 'record' for review in its favor by excluding 
from that 'record' information in its own files which 
has great pertinence to the proceeding in question." 
OMB and OSHA have done exactly that here, by hiding 


the real record from the public and from this Court. 


OMB's displacement of OSHA's decisionmaking authority, 


therefore, not only violated Congress' intent that the 
decision be made by the agency with appropriate expertise, 
but also violated Congress' determination that the 
decision be made by an agency operating under procedures 
which afford the opportunity for meaningful public 


participation and effective judicial review. 





C. OMB's Application of Cost/Benefit Analysis 
Contravened Substantive Criteria Expressly 
Mandated by Congress in the OSH Act 
Finally, OMB's interference in this matter forced 
substantive decisionmaking criteria -- standards that 
Congress did not want applied under the OSH Act -- to 
govern the outcome of this rulemaking. By requiring 
OSHA to apply statutorily impermissible cost/benefit 
criteria, rather than the health and safety criteria 
embodied in the Act, OMB effectively subverted the will 
of Congress. Indeed, the result further confirms the 
need to honor Congress' decision to repose rulemaking 
discretion with the health and safety experts of OSHA, 


and not with OMB. 


The Secretary of Labor and OSHA promulgated the 


EtO's standard at issue in this case pursuant to 


Section 6(b)(5) of the OSH Act. That section provides 


in relevant part: 


"The Secretary, in promulgating standards 
dealing with toxic materials or harmful 
physical agents under this subsection, 
shall set the standard which most 
adequately assures, to the extent feasible, 
on the basis of the best available 
evidence, that no employee will suffer 
material impairment of health or functional 
capacity even if such employee has regular 
exposure to the hazard dealt with by 

such standard for the period of his working 
life." 29 U.8.€. | 655(b)(5). 





The Supreme Court's interpretation of this provision 
makes clear that, once OSHA has determined that a 
particular toxic substance poses a "significant risk" 

to worker health, the agency must promulgate a standard 
restricting exposure to that toxic substance that will 
minimize that risk to the greatest extent possible. 
American Textile Manufacturers Institute, Inc. v. Donovan, 
452 U.S. 490 (1981). As the Court held in American 
Textile, OSHA may not balance the benefits of such a 
standard against the costs of its implementation, because 


Congress placed "the 'benefit' of worker health above 


all other considerations save those making attainment 


of this 'benefit' unachievable." Id. at 509. Cf. 


Citizens to Preserve Over :on Park v. Volpe, 401 U.S. 

402, 411-13 (1971) (where statute prohibited construction 
of highways through public parks if "feasible and prudent" 
alternatives existed, Secretary of Transportation was 
prohibited from balancing the benefit of parkland 
preservation against its costs; statute made protection 


of parkland of paramount importance). 


Despite this clear statement by both Congress 
and the Supreme Court regarding the meaning of 


Section 6(b)(5), OSHA deleted the portion of its proposed 





EtO standard requiring a STEL on the basis of cost/benefit 


criteria.!'' This decision was prompted by a letter 


M re M — —— M ae 


18 The government in its brief contends that the decision 


not to implement the STEL was based not on cost/benefit 
criteria, but on concerns raised regarding the STEL's 
"cost-effectiveness" and regarding the risk to worker's 
health if only a PEL were implemented. Brief for 
Respondents at 75, n.58. OSHA's ultimate statement 

of reasons for not promulgating a STEL as part of the 

EtO standard was carefully crafted so as to avoid reliance 
on cost/benefit criteria. 50 Fed. Reg. 64 (1985). 
However, the assertion that cost-effectiveness and risk 
assessment criteria were decisive is not credible. 


OSHA's June 14, 1984 version of the EtO standard, 
which included the STEL provision, made clear that a 
significant risk to worker health would still exist 
if only the one ppm PEL were implemented. June 14 
Document at 217; App. 228. OSHA concluded that inclusion 
of a STEL would "significantly augment the employee 
protection provided by the [PEL]." Id. at 218, App. 229. 
Nor can OSHA's decision to delete the STEL be justified 
on cost-effectiveness grounds. Such a justification 
would require replacing the STEL with a less costly, 
but equally effective measure. In contrast, OSHA simply 
deleted the STEL from the proposed standard; no 
compensating factor was added. Therefore, the decision 
to delete the STEL cen only be explained on cost/benefit 
grounds. This justification for not imposing a STEL 
was foreclosed to OSHA by the Supreme Court's decision 
in American Textile. 


In other circumstances, OMB has insisted, in clear 
violation of Executive Order 12,291, that agencies employ 
cost/benefit analysis where application of such criteria 
was precluded by statute. For example, former EPA Chief 
of Staff John Daniel testified that even though by statute 
certain EPA rules had to be based exclusively on health 
considerations, OMB kept "trying to shape the standard 
and kept urging upon us consideration of the costs through 
certain types of analyses that really were not 
permitted . . . under the statute." EPA: Investigation 
of Superfund and Agency Abuses (Part 3): Hearings Before 
the Subcomm. on Oversight and Investigations of the 
House Comm. on Energy and Commerce, 98th Cong., lst 
Sess. 81 (1983) (Testimony of John Daniel). 





to OSHA from OMB, part of OMB's review of agency 
rulemaking under Executive Order 12,291. OSHA's preamble 
to the vale issued on June 15 acknowledges that the 
decisio" to delete the STEL was based largely on the 
reservat.»ons expressed by OMB. 49 Fed. Reg. 25,734, 
25,775 (1984). The gravamen of the objections expressed 
in that letter was OMB's conclusion "that the rule is 
inconsistent with the policies of Executive Order 12,291" 
which imposes -- supposedly only to the extent permitted 
by law -- cost/benefit analysis on all agency rulemaking. 


See letter from DeMuth to Lilly, supra, Jt. App. 415. 


An agency engaged in rulemaking "must give effect 
to the unambiguously expressed intent of Congress." 
Chevron v. Natural Resources Defense Council,.104 S. 

Ct. 2778, 2781-82 (1984). "When Congress directs an 
agency to consider only certain factors in reaching 

an administrative decision, the agency is not free to 
trespass beyond the bounds of statutory authority by 


taking other factors into account." Lead Industries 


Ass'n. v. EPA, 647 F.2d 1130, 1150 (D.C. Cir.), cert. 


denied, 449 U.S. 1042 (1980). "Normally, an agency 

rule would be arbitrary and capricious if the agency 
has relied on factors which Congress has not intended 
" 


it to consider. Motor Vehicles Manufacturers 





Association v. State Farm Mutual Automobile Insurance 


Company, 463 U.S. 29, 43 (1983). 


Here Congress made clear its intent that OSHA 
was only to consider feasibility, not cost/benefit 
considerations, in promulgating toxic substances 
standards; this mandate was confirmed by the Supreme 
Court in American Textile.  OSHA, therefore, is precluded 
from applying cost/benefit analysis in promulgating 
the EtO standard. Cf. Center for Science in the Public 
Interest v. Department of the Treasury, 573 F. Supp. 
1168, 1174 (D.D.C. 1983), app. dismissed, 727 F.2d 1161 
(D.C. Cir. 1984) (agency could not rescind regulation 
on the basis of cost/benefit criteria where Congress 
had not included such criteria as a basis for the exercise 
of discretion by the agency under its statutory mandate). 
See also Silverglade, Judicial Control of Regulatory 
Action Based on Cost/Benefit Analysis, 36 Admin. L. 
Rev. 387, 391 (1984) ("[t]he Supreme Court's decision 
[in State Farm] stands for the proposition that agencies 
can only consider cost factors to the extent that their 


statutory mandate permits them to do so"). 


Executive Order 12,291 cannot provide an 


"independent basis" for OSHA's consideration of 


cost/benefit factors in its decision to delete the STEL 





from the EtO standard. First, as indicated above, those 
factors are applicable to agency rulemaking only "to 

the extent permitted by law." Executive Order 12,291, 

$ 2. More importantly, "[ujnder the structure of 
government -- the separation of powers -- established 
by the Constitution, the President has no authority 


to alter policy and principles declared by Congress." 


National Federation of Federal Employees v. Brown, 645 


F.2d 1017, 1025 (D.C. Cir. 1981). An executive order 
cannot supersede a statute. Marks v. Central Intelligence 


Agency, 590 F.2d 997, 1003 (D.C. Cir. 1978). 


At least one United States District Court has 
overturned an attempt by an administrative agency to 
base the rescision of a regulation on Executive Order 
12,291 where the agency's Congressional mandate precluded 
cost/benefit consideration. In Center for Science in 
the Public Interest v. Treasury, 573 F. Supp. at 1175, 
Judge Pratt held that "the broad thrust of Executive 
Order No. 12,291 provides an insufficient basis for 
the defendants to disregard their statutory duties." 
Likewise, OSHA's deletion of the STEL provision in its 
June 15 EtO standard was based on statutorily 
impermissible cost/benefit criteria. This Court should 


rescind the deletion and order OSHA to promulgate the 


" a 





EtO standard as written on June 14, 1984 with a 10 titi 
15-minute STEL. 
II. OMB'S INTERFERENCE IN OSFA'S ETO 

RULEMAKING CANNOT BE JUSiIFIED AS 

A VALID EXERCISE OF EXECUTIVE POWER 

UNDER ARTICLE II OF THE CONSTITUTION 

For the reasons set forth above, OMB's interference 

in OSHA's EtO standard-setting under the purported 
authority of Executive Order 12,291 violated Congressional 
intent in three ways: it displaced the Secretary of 
Labor as the administrative decisionmaker; it prevented 
meaningful piblic participation in and effective judicial 
review of the rulemaking; and it caused the application 
of statutorily impermissible substantive criteria. 
Such interference with a proper exercise of 
Congressionally delegated rulemaking authority cannot 
be justified as a valid application of executive power 
under Article II of the Constitution. It is instead 


a usurpation of Congress' legislative prerogatives. 


It is indisputably true, as Respondents contend, 
that the President "may require the opinion, in writing, 
of the principal Officer in each of the executive 
Departments, upon any Subject relating to the Duties 


of their respective Offices." U.S. Const. art. II, 


8 2, cl. 1. The President, relying on his constitutional 





cbligation to "take Care that the Laws be faithfully 
executed," U.S. Const. art. II, 8 3, also has the power 

to remove a subordinate officer, even if that officer 
enjoys certain rulemaking authority delegated by Congress. 
See Myers, Administratrix v. United States, 272 U.S. 

52 (1926). And, in fulfilling his duties under the 

"take care" clause, the President may "supervise and 
guide" subordinate officers' "construction of the statutes 
under which they act in order to secure . . . uniform 

and unitar: execution of the laws." Id. at 135. As 

this Court summarized in Sierra Club v. Costle: "To 
ensure the President's control and supervision over 

the Executive Branch, the Constitution -- and its judicial 


gloss -- vests him with the powers of appointment and 


removal, the power to demand written opinions from 


executive officers, and the right to invoke executive 
privilege to protect consulative privacy." 657 F.2d 


at 405 (footnote omitted). 


No court, however, has ever heid that the President 
may go further and "ensure [his] control and supervision 
over the Executive Branch" by dictating the outcome 
of a rulemaking process to the agency charged by Congress 
with administrative discretion. The President's authority 


over subordinate executive officials is not absolute 





and does not extend to usurping the legislative power 
invested in Congress by Article I of the Constitution 

and delegated by Congress to a specified agency. As 
noted by Chief Justice -- and former President -- Taft, 
writing for the Court in Myers: "Laws are often passed 
with specific provision for the adoption of regulations 
by a department or bureau head to make the law workable 
or effective." 272 U.S. at 135. Notwithstanding the 
President's authority to guide and supervise subordinates, 
"there may be duties so peculiarly and specifically 
committed to the discretion of a particular officer 

as to raise a question whether the President may override 
or revise the officer's interpretation of his statutory 
duty in a particular instance." Id.*° Accord, United 
States ex rel. Accardi v. Shaughnessy, 374 U.S. at 267-68 
("[i]f the word 'discretion' means anything in a statutory 
or administrative grant of power, it means that the 
recipient must exercise his authority according to his 
own understanding and conscience"). In such 
circumstances, the President's remedy -- if he finds 


"that the discretion regularly entrusted to that officer 


by statute has not been . . . wisely exercised" -- is 


? Also in this category, suggested the Chief Justice, 


"may be duties of a quasi-judicial character imposed 
on executive officers . . . the discharge of which the 
President cannot in a particular case properly exercise 
or control.” Id. 





to "consider the decision after its rendition a3 a reason 
for removing the officer. . . ." Myers, 272 U.S. at 135 


(emphasis added). 


Chief Justice Taft's suggestion that, although 


the President may remove executive officers if he is 
dissatisfied.with their per:’ormance, he may not interfere 
with their execution of their duties, is consistent 

with a long line of legal opinions dating back to the 
early days of our Republic. Attorney General opinions 
throughout the nineteenth century emphasize that the 
President may not displace nor interfere with subordinate 


officials in the exercise of their statutory duties. 


"The constitution assigns to Congress 
the power of designatirg the duties of 
particular officers: the President is 
only required to take care that they 
execute them faithfully . . . . If the 
laws, then, require a particular officer 
by name to perform a duty, not only is 
that officer bound to perform it, but 
no other officer can perform it without 
a violation of the law; and were the 
President to perform it, he would not 
only not be taking care that the laws 
were faithfully executed, but he would 
be violating them himself." 


1 Op. Att'y. Gen. 624, 625-26 (1823). 


"It has repeatedly been held that the 
observance of your constitutional duty 

of taking care that the laws be faithfully 
executed does not itself warrant your 
taking part in the discharge of duties 
devolved by law upon an executive officer." 








Att'y. Gen. 31, 33 (1884). 


"The President has . . . take[n] care 
that the laws be faithfully executed; 
that is, that the other executive and 
administrative officers of the government 
faithfully perform their duties; but 

the statutes regulate and prescribe these 
duties, and he has no more power to add 
to, or subtract from the duties imposed 
upon subordinate executive and 
administrative officers by the law, than 
those officers have to add or subtract 
from his duties." 


Att'y. Gen. 685, 686-87 (1890).?! 


These Attorney General opinions on “he limits 


of Executive authority accurately reflected prior judicial 


interpretations on the score or Article II powers. 


For example, in Kendall v. United States, 37 U.S. 


(12 Pet.) 524 (1838), the Supreme Court considered the 


21 Against this long line of authority, Respondents 


cite only Attorney General Cushing's view that "no Head 

of Department can lawfully perform an official act against 
the will of the President." 7 Op. Att'y. Gen. 453, 

469-70 (1885) cited in Brief for Respondents, p. 86. 

"The opinion | was called 'extreme' by a prominent early 
commentator. Rosenberg, Beyond the Limits of Executive 
Power: Presidential Control of agency Rui emakind Under 
Executive Order r 12,291, 80 Mich. L. Rev. 193, 204 n.55 
(1981) (quoting F. Goodnow, The Principles of the 
Administrative Law of the United States, 81 (1905) ). 
Moreover, the language quoted by Respondents appears 

to apply to something not at issue here -- the performance 
of a purely "executive" function, as compared to one 
delegated to a subordinate executive officer by the 
Congress. See generally, 7 Op. Att'y Gen. at 469-70. 





issue of. Presidential authority to direct a subordinate 


officer's performance of ministerial duties delegated 


by Congress. The Court rejected the contention that 
the "take care" clause authorized Presidential involvement 


in the tasks at issue: 


"It was urged at the bar, that the 
postmaster general was alone subject 
to the direction and control of the 
President, with respect to the execution 
of the duty imposed upon him by this 
law, and this right of the President 
is claimed, as growing out of the 
obligation imposed upon him by the 
constitution, to take care that the laws 
be faithfully executed. This is a doctrine 
that cannot receive the sanction of this 
court. It would be vesting in the 
President a dispensing power, which has 
no countenance for its support in any 
part of the constitution; and is asserting 
a principle, which, if carried out in 
its results, to all cases falling within 
it, would be clothing the President with 
a power entirely to control the legislation 
of congress, and paralyze the 
administration of justice. 


"To contend that the obligation 

imposed on the President to see the laws 

faithfully executed, implies a power 

to forbid their execution, is a novel 

construction of the constitution, and 

entirely inadmissible." Id. at 612-13. 

In short, where a valid duty is imposed upon 
an executive officer by Congress, "the duty and 


responsibility grow out of and are subject to the control 


of the law, and not to the direction of the President." 





id. at 610. The present Administration has acknowledged 
as much. In its 1981 memorandum justifying Executive 
Order 12,291, the Justice Department acknowledged this 
limitation on Presidential authority: "[I]t is clear 
that the President's exercise of supervisory powers 

must conform to legislation enacted by Congress. In 
issuing directives to govern the Executive Branch, the 
President may. not, as a general proposition, require 


or permit agencies to transgress boundaries set by 


Congress." Memorandum of February 13, 1981, supra p. 33, 


at 488 (citing Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579 (1952)) (footnote omitted). Moreover, 

the Justice Department memorandum went on to make a 
point specifically applicable here: "Congress may 
constitutionally conclude *hat some statutory 
responsibilities should be carried out by particular 
officers without the President's revision, because such 
officers head agencies having the technical expertise 
and institutional competence that Congress intended 

the ultimate decisionmaker to possess." Id. at 489 


(footnote omitted). 


In this case, Congress has in fact 
"constitutionally conclude[d] that some statutory 


responsibilities should be carried out by particular 





officers without the President's revision," and has 


done so precisely because "such officers head agencies 


having the technical expertise and institutional 


competence that Congress intended the ultimate 
decisionmaker to possess." Id. OMB's intervention 
in OSHA's EtO rulemaking plainly contravened that 
constitutionally appropriate conclusion. In these 
circumstances, Justice Jackson's famous statement in 


Youngstown Sheet and Tube Co. v. Sawyer is particularly 


appropriate: 


"When the President takes measures 
incompatible with the expressed or implied 
will of Congress, his power is at its 
lowest ebb, for then he can rely only 
upon his own constitutional powers minus 
any constitutional powers of Congress 
over the matter. Courts can sustain 
exclusive presidential control in such 
a case only by disabling the Congress 
from acting on the subject. Presidential 
claim to a power at once so conclusive 
and preclusive must be scrutinized with 
caution, for what is at stake is the 
equilibrium established by our 
constitutional system." 


343 U.S. 579, 637-38 (1952) (Jackson, J., concurring) 
(footnote omitted).  OMB's actions here cannot survive 


that kind of scrutiny. 
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CONCLUSION 


OMB's decision to delete the STEL from OSHA's 





EtO standard contravened Congress' intent that OSHA 

standards be set by the Secretary of Labor, that they 

be promulgated pursuant to rulemaking procedures that 

e permit meaningful public participation and judicial 
review, and that chey be based upon the substantive 
health and safety criteria contained in the OSH Act. 

e There can be no constitutional justification for such 

a usurpation of Congressional prerogatives. Accordingly, 


the Congressional amici respectfully urge tkis Court 








to vacate the EtO standard published on June 15, 1984, 
and to reinstate the EtO standard incorporating a 10 


STEL which the Secretary of Labor properly 





ppm J5-minute, 













promulgated on June 14, 1984. 
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